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R DOLE RANGHES, INC

V.

BUREAU CF LAND NANAGEMVENT
(ON JUD a AL REVAND)

Deci ded April 3, 2000

Further proceedings in Rddle Ranches, Inc. v. Bureau of Land
Minagenent, 138 | BLA 82 (1997), pursuant to stipul ated settlenment of Rddle
Ranches, Inc. v. Babbitt, No. 97-0265-S LMB (D Idaho April 7, 1998).

Decision in Rddl e Ranches, Inc. v. Bureau of Land Managenent, 138
| BLA 82 (1997), vacated;, case files referred to the Hearings D vi sion.

1.

Admini strative Procedure: Adjudication--Board of
Land Appeal s--Rul es of Practice: Appeal s: Board of
Land Appeal s

n appeal froma decision of an Admnistrative Law
Judge, the Board of Land Appeal s possesses al | of

t he powers whi ch the Judge had in naking his
initial decision. Accordingly, where the record
establ i shes that an Administrative Law Judge
applied the wong standard of proof to the
detrinent of an appellant, it is wthin the
authority of the Board to reviewthe record de novo
and apply the correct |egal standard w thout
renanding the matter to the Hearings O vision.

Admini strative Procedure: Adjudication--Board of
Land Appeal s--Rul es of Practice: Appeal s: Board of
Land Appeal s

Wiet her the Board will, in any given appeal ,
exercise its full de novo reviewauthority is a
natter coomtted to its discretion. Were the
parties allege and nake a prelimnary show ng that,
subsequent to a hearing, new infornation has cone
to
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light which directly bears on the matter at issue,
the Board will nornmal |y decline to exercise its de
novo review authority and wll, instead, remand the
natter to the Hearings Dvision for a new fact -
findi ng hearing.

R ddl e Ranches, Inc. v. Bureau of Land Managenent,
138 I BLA 82 (1997), vacat ed.

APPEARANCES W Al an Schroeder, Esq., Boise, Idaho, for R ddl e Ranches,
Inc.; Ken Sebby, Esqg., dfice of the Held Solicitor, US Departnent of
the Interior, Boise, Idaho, for the Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDE BURX

By decision styled Rddl e Ranches, Inc. v. Bureau of Land Managenent
(BLM, 138 IBLA 82 (1997), this Board affirned a Septenber 8, 1993,
deci sion of Administrative Law Judge John R Ranpton, Jr., as anended and
clarified on Gtober 4, 1993, which had uphel d a BLMdeci sion to del ay the
season of authorized grazing use for the Rddle Allotnent fromMrch 16 to
May 1, commencing after 1992, and found the initial stocking rate of active
livestock use to be properly set at 23,088 aninal unit nonths.

Before the Board, Rddl e Ranches, Inc. (Rddle), had chal | enged Judge
Ranpt on" s deci sion on the grounds, inter alia, that he had i nappropriately
invoked a requirenent that Rddle could only prevail by nmaking "a cl ear
show ng of error” in the BLMdecision, rather than applying the correct
standard, i.e., preponderance of the evidence. Inits decision, while the
Board agreed that "Judge Ranpton used the words 'a clear show ng of error'
inhis decision,” the Board declined to reverse his determnations based on
its conclusion that "an examnation of his reasoning shows that he actual |y
applied the preponderance test." 1d. at 84. R dd e thereupon pursued an
appeal of the Board s decision in Federal court challenging that part of
the deci sion which affirned the delay in its season of use.

Qh April 7, 1998, the Lhited Sates Dstrict Gourt for the Ostrict
of Idaho approved a stipul ated settlenent to Rddle's lawsuit. See Rddl e
Ranches, Inc. v. Babbitt, No. 97-0265-S LMB (D Idaho April 7, 1998). The
parties stipulated that the decisions of Judge Ranpton and the Board woul d
be set aside to the extent that they had approved the defernent of the
commencenent of Rddl e's grazing use fromMrch 16 to My 1 each year. The
stipulation further provided that, pursuant to 43 CF. R ' 4.29, the issue
woul d be renmanded to this Board "to apply the proper standard of proof
(" preponderance of the evidence' standard) to its reviewof sad
defernent.” 1d. at 6. The stipulation al so provided that the 1998 grazi ng
season woul d commence on April 16, 1998, while subsequent grazi ng seasons
woul d comnmence on April 7, pending a final decision by the Departnent of
the Interior inthe matter.
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O Septenber 17, 1998, Rddie filed a notion to open an appeal file
and requested that the Board order BLMto submt the admni strative record
and establish a briefing schedule pursuant to 43 CF.R ' 4.29. By Qder
dated May 20, 1999, the Board directed BLMto submt the administrative
record and requested that the parties submt reports recommend ng
procedures to be followed to i npl enent the Gourt's order as provi ded by 43
CFR " 4.29. PRursuant thereto, both parties have submtted their
recommendat i ons as to how the Board shoul d proceed.

BLM has recomrmended t hree possi bl e courses of action. Hrst, it
recommends that the Board reviewthe record under the proper |egal standard
and reissue its decision in conpliance wth that standard. Aternatively,
it recoomends that the Board renand the matter to the Hearings D vision
wth instructions that it be referred, on a contract basis, to
Admini strative Law Judge Ranpton, who has since retired, for revi ew under
the proper legal standard. Fnally, should the Board decline to accept
either of its first two recommendati ons, BLMrequests that the Board refer
the record to the Hearings Dvision for the assi gnnent of anot her
Admini strative Law Judge to review the record under the proper |egal
st andar d.

For its part, Rddle objects, on two discrete bases, to having the
Board reviewthe present record and apply the proper standard to the
evi dence therein devel oped. Hrst, it argues that it woul d be inproper for
the Board to do so both under its own precedents, citing Eason v. BLM 127
| BLA 259 (1993), as well as under Federal court precedents, nost
particul arly Gardoza-Fonseca v. USI.NS, 767 F.2d 1448 (S9th dr. 1985),
aff'd, 480 US 421 (1987). Second, it objects to limting consideration
to only the record as was devel oped at the 1990 hearing, arguing that,
given the length of tine which has transpired, both sides should be al | oned
to i ntroduce new evi dence concerni ng the ef fects whi ch on-goi ng grazi ng has
had on the forage wthin the Rddle allotnent. R ddl e has provi ded
affidavits fromtwo of its experts detailing "new' studies which, it
asserts, directly bear on the correctness of BLMs claimthat Rddl e's
March 16 turnout date was adversely affecting the preferred species wthin
its allotnent.

[1] Notwthstanding Rddle' s first argunent, it is clear that the
Board could, if it so desired, reviewthe present record under the proper
legal standard and enter a final Departnental decision at the present tine.
Thus, it has been noted that "in matters of adjudication properly before
this Board its authority is coextensive wth that of the Secretary.” Exxon
Gonpany, US A 15 I BLA 345, 353 (1974); see al so Schade v. Andrus, 638
F.2d 122, 124-25 (9th dr. 1981); ldeal Basic Industries, Inc. v. Mrton,
542 F. 2d 1364, 1367-68 (9th dr. 1976). Included in this grant is the full
de novo reviewauthority of the Secretary. See, e.g., Mlvin Hlit, 146
| BLA 362, 367 (1998); lhited Sates v. Witers, 146 I BLA 172, 184-85 (1998);
National Wldife Federation, 145 IBLA 348, 362 (1998). Lhited Sates v.
Mller, 138 IBLA 246, 277-78 (1997).
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Mbreover, it has been expressly noted within the context of grazing
appeal s that:

[Qn appeal froma decision of an Admnistrative Law Judge, the
Board of Land Appeal s has all the powers that the Judge had in
naking his initial decisionn. 5 USC ' 557(b)(1970).
Therefore, this Board may nake all findings of fact and

concl usi ons of | aw based upon the record just as though it were
naki ng the decision in the first instance.

Hdon Brinkerhoff, 24 | BLA 324, 337-38, 83 |.D 185, 190 (1976). See also
Klunp v. BLM 130 | BLA 119, 140 (1994). Indeed, the Board' s authority has
been deened sufficiently broad so as to allowit to take notice of official
records of the Departnent on appeal whi ch were not noted by the
Administrative Law Judge in the initia consideration of the case (Briggs
v. BLM 99 IBLA 137, 142 (1987)), as well as to take cogni zance of evi dence
submtted for the first tine on appeal (V&I Ofshore, Inc,, 148 | BLA 323,
359 (1999)).

The cases cited by appel lant are sinply inapposite to the question of
the scope of the Board s authority on natters properly brought before it.
Wiile the decision in Eason v. BLM 127 I BLA 259 (1993), did renand a
grazing case to the Admnistrative Law Judge wth instructions to apply the
right standard of proof, i.e., preponderance of the evidence, the predicate
of that decision was the view of the panel which ruled on the case that,

i nasnuch as the Administrative Law Judge "had the benefit of view ng the
deneanor of the wtnesses during their testinony," referral of the natter
back to the judge woul d nost appropriately achieve the ends of justice.
|d. at 263.

The Eason deci sion, however, did not purport to base its action on a
determnation that the Board could not decide the natter. FRather, in so
acting, the panel nerely exercised its discretion not to reviewthe case de
novo at that tine. This action is consistent wth Board precedents which
have noted that, while the Board nay, if it so desires, exercise full de
novo reviewin any appeal, it need not do so in every case. See, e.g.,
ook Inlet Region, Inc., 149 I1BLA 313, 322 (1999); Kenneth H Bunch, 37
| BLA 346, 351 (1978). Moreover, it is useful to note that when the Eason
appeal was subsequent|y before the Board after a decision on the renand,
the Board expressly exercised its de novo review authority. See Eason v.
BLM 145 IBLA 78, 89 (1998). Thus, nothing in the Board s decision in
Eason v. BLM 127 1 BLA 259 (1993), woul d conpel a concl usion that the Board
could not, consistent wth its del egated authority and precedenti al
interpretations thereof, reviewthe record devel oped at the 1992 hearing
and apply the proper legal test to the evidence adduced.

The Nnth drcuit's decision in Cardoza-Fonseca is sinply not on
point. Rdderelies onthe followng | anguage fromthe Gourt' s deci si on:

It is beyond question that under the law of our circuit *
* * the Board erred in applying the strict "clear probability"
standard to petitioners's asylumclains. This is not an
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error we can renedy on appeal. "An agency's order nust be
upheld, if at all, on the sane basis articulated in the order
by the agency itself.” * * * This rule applies to decisions by
the Board of Inmigration Appeals just as it applies to other
agency det erminati ons.

V¢ do not believe that we should attenpt to apply the
[correct] standard to the instant clains before the Board has
perforned the task itself.

Cardoza-Fonseca v. USI.NS, supra at 1454-55. Based on the foregoi ng,
R ddl e argues that:

In the present case, the Board in Rddl e Ranches, Inc. v.
BLMdid what the Nnth Qrcuit did not permt in Girdoza-
Fonseca. |n other words, the Board attenpted to apply -- by
conjecture -- the correct standard, instead of allowng the ALJ
to performthat task for hinself. Therefore, the Board shoul d
now not nake that mistake again, but shoul d renand the natter
tothe ALJ to performthe task of applying the correct
standard, i.e. "preponderance of the evidence" standard.

(Report and Recormendations of Rddle Ranches, Inc., at 29.) Rddle's
argunent, however, flows froma fundanental m sapprehension of the basis of
the Qourt' s deci sion in CGardoza- Fonseca.

Initially, we note that Rddl e is anal ogi zing the Gourt's
relationship vis-a-vis the INS Board wth the Board' s relationship to the
individual admnistrative |awjudges. The relationship of the Federal
courts to an agency, however, is sinply not anal ogous to the rel ationship
whi ch exi sts between agencies (the Board, in this case) and admnistrative
| aw judges. Indeed, section 557(b) of the Administrative Procedure Act
(APA, 5USC ' 557 (1994), expressly provides that "[o]n appeal fromor
reviewof an initial decision, the agency has all the powers which it woul d
have in naking the initial decision.” This is to be contrasted wth the
nore limted scope of review provided in the APA when courts are review ng
agency determnations thereunder. See 5 USC ' 706 (1994). Thus, while
the Gourt in Cardoza- Fonseca clearly concluded that it would not attenpt to
apply the proper standard but woul d instead renand the matter to the agency
for its application, nothing in the decision suggested that the agency,
itself, was precluded frominitially applying the correct standard. In
fact, the decision expressly holds to the contrary.

I n Gardoza- Fonseca, the Qourt determined that both the i nmgration
judge and the INS Board had applied the wong | egal standard in determning
whet her petitioners had established their eligibility for asyl umunder
section 208(a) of the Refugee Act of 1980, 8 US C ' 1158(a) (1982).
However, in renmanding the natter to the agency, the Gourt did not suggest
that the INS Board should, itself, refer the natter to the inmgration
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judge for his initial application of the correct standard. n the

contrary, the Gourt renanded the matter to the INS Board "so that the Board
nay eval uate those clains under the proper |legal standard.” 1d. at 1455.

Thus, application of the actual hol ding of Cardoza- Fonseca to the instant

case woul d support rather than undermne BLMs request that the Board

deci de the case on the present record appl ying the correct |egal standard.
It isclear that Rddle' s assertion that the Board | acks the authority to
reviewthe record under the correct |egal standard and apply the

preponder ance of the evidence test thereto cannot be sustai ned.

[2] Notwthstanding the foregoi ng, however, we have concl uded t hat
the interests of justice would be better served by remanding the entire
natter to the Hearings Dvision to permt the introduction of new evi dence
relating to the question of the proper turnout date for the Rddl e
allotnment. As noted above, Rddl e objects to limting the revi ew nandat ed
by the Gourt-approved stipulation to the record as it presently exists.
Rather, it asserts that the record shoul d be expanded to include data whi ch

has been devel oped subsequent to the 1992 hearing and whi ch al |l egedly
undercuts and contradi cts various assertions of BLMs experts. As part of
a proffer, Rddle has included the affidavits of two of its experts.
Wthout going into great detail at the present tine, these affidavits
assert, inter alia, that data coll ected subsequent to the 1992 heari ng
support the utilization | evels which Rddl e had used at the hearing
(Seninger Affidavit at 14) and al so showthat the del eterious inpacts
whi ch BLM had predi cted woul d result fromthe early turnout date, such as
reductions in preferred plant species and perennial grasses, have not only
not occurred (Seninger Affidavit at 6, 9-10; Smth Affidavit at 17-18),
but that the data indicates that the overall condition of the range has

i nproved since 1980 (Seninger Affidavit at 17-20; Smth Affidavit at 13-
14).

The ratio decidendi of the original BLMdecision wth respect to the
change in the season of use was that continuation of the present season of
use wth the March 14 turnout date would result in a continued decline in
preferred species and a failure of the Rddl e allotnent to achi eve the
goal s of the Bruneau- Kuna Managenent Fanmework Plan (BMP) relating to the
i nprovenent of the ecological status of areas rated poor or fair. Rddl e
argues that the infornati on devel oped since the 1992 hearing establ i shes
that BLMs fears as to these el enents were not well-based while Rddl e's
clains wth respect to on-going trends have been borne out by subsequent
dat a.

If, indeed, recent studies have established that the Murch 14 turnout
date is not adversely affecting preferred species growth or the realization
of the BMP s ecol ogi cal condition objectives, the correctness of BLMs
determnation to del ay the season of use woul d, arguably, be fatally
conpromsed. Wiile Rddl e has presented affidavits and studi es assertedly
show ng that this is the case, we believe that these are the types of
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expert opi nions which are best tested in the context of an adversary
proceedi ng where they nay be subject to rigorous cross-exannation.
Accordingly, we feel it is appropriate in this case, as well as consi stent
W th nunerous precedents (see e.g., lhited Sates v. Menmott, 132 | BLA 283,
287 (1995); Lhited Sates v. Koenig, 99 IBLA 396, 401 (1987); Whited Sates
v. Eeline, 24 IBLA 34, 37 (1976)), not to exercise our de novo authority
at the present tine but to remand this natter to the Hearings D vision for
the assignnent of an administrative | awjudge for the purpose of conducting
a new fact-finding hearing wth respect to the issue of season of use.

V¢ note that BLMhas suggested that, if the Board were to renand the
nmatter to the Hearings Dvision, it should do so wth instructions that it
be assi gned to Judge Ranpton, who has retired, on a contract basis. W
decline to so direct.

Wile inits early days, the Board occasional |y specified in an
order of renmand that the case be returned to the Administrative Law Judge
who rendered the initial decision (see, e.g., Lhited Sates v. Foresyth, 15
| BLA 43, 61 (1974); Lhited Sates v. Wills, 11 IBLA 253, 263 (1973)), this
practice was ultinately abandoned in light of fears that it mght be deened
inproper for the Board to, in effect, designate the specific Admnistrative
Law Judge who woul d conduct the hearing. The practice devel oped, which has
continued to the present tine, of sinply renanding the case to the Hearings
Dvision wthout any specific designation of a trier of fact. See, e.qg.,
Lhited Sates v. Gilbraith, 134 IBLA 75, 107 (1995); Lhited Sates v.

Feezor (Oh Reconsideration), 81 IBLA 94, 99 (1984). That the sane
Admnistrative Law Judge who rendered the initial decision is al nost al ways
assigned to conduct any additional hearings ordered by the Board is

doubt | ess the result of a recognition by the Hearings D vision that
judicial econony is usually best served by returning the case to a Judge
already well-versed wth the issues. But thisis achoice that is for the
Hearings Dvision to make. Accordingly, while we are renmanding the natter
to the Hearings Dvision, we deemit inappropriate to comment upon to whom
the matter shoul d be assi gned.

At the new hearing which we are ordering, the entire record devel oped
at the first hearing should be admtted into evidence. See Lhited Sates
v. Gilbraith, supra at 87-90. V& recognize, of course, that nuch of this
record is directed to matters other than the season of use issue. Qounsel
are therefore encouraged to arrive at a prelimnary agreenent as to what
portions of the prior record are gernmane to the season of use issue and to
expressly designate those portions so as to obviate the necessity of any
deci si on-nmaker being required to wade through great amounts of naterial
whi ch has no present rel evancy. Insofar as any new evi dence i s concerned,
such evi dence shoul d be submtted to the assigned Admnistrative Law Judge
in the proper course and subject to the necessary show ngs as to rel evancy
and nateriality.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the decision of
the Board styled Rddle Ranches, Inc. v. BLM reported at 138 | BLA 82
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(1997), is hereby vacated and the case files are renanded to the Hearings
Dvision for the assignnent of an Administrative Law Judge i n accordance
wth the foregoing. V¢ al so note that, consistent with the stipul ated
settlenent, Rddl e shall be allowed to commence grazing use of the
allotnent beginning on April 7, until such tine as the matter is finally
resol ved wthin the Departnent.

Janmes L. Burski
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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